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This is an Article 78 proceeding brought ;; armul, vacale, or sel aside a determinelion of the
Respondent Brookhaven Board of - Zoming Appeals ( the “Board™), dated Decrmber 19, 2007, which
sonditionally granted an application by the Pefi tlmu ior an area variance.

. In May, 1999 the Poard held a public hearing regarding the subject parcel (the “parcel”), which
is approximately 42,500 sguare feet in size and |} ocated on a private right of way in the Town of
T

Brooldiaven.

1e 'mphczmt i that hearing was a contrac tvendes, ¢ ;cmpna rnamed Devin Home Desion
c,_“.!)@"»’izz ). That company emploved an expediter, Charles Lyon {(“Lyon™), in an atlempl to obtain the
ESSAryY permitsfvariances from the Board o ‘u‘*i L COTISTUC

ot of a4 3,600 square foot, ;‘v\f(’_‘»—st:ory
we. That project required a ot fronta age vanance and relie

t
ffrom Town Law §280-a. Afler several
pearings and amended determis nabiong, the Board & approved the variance application. Howsever, due.to
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opposition voiced by

t g_wu; M Denise Gerra, the approval came sub)ect fa
taenty-five foot natura

i dc of the parcel and further required i‘z e LpD‘Lu,cmt 1o pave e
‘private right of way from the castml) 1 oundary oF the front of the pe uP“i to \vestf:r!y boundary,
Subsequent to oblaining the necessary vanances Df’vn failed to close on the contract for the sale of the

nareel, Thereafler, the land wes purcha 3@@ bv"nuth“rtu ver and re-sold in | J\C:’mf r OG( {0 the current
apphicant, and pe titioner herein, Robert Olivieri (“Petitioner”). ;thﬁf.pmdl?ﬁulg the property, the
Petitioner seught a building permit {o construct a nz ivate 1,700 square foot, one floor residence. Al that
point, Petitioner alleges he leamned of the buffer rf*qmr‘:mbnt from p’:rsounfi in the buillding department.

1

P-“fiti{me-“ was informed that in order o C@nles& the conditions nmposed by the Board he would have o

ubmit 2 request to the Board to reopen the application hearings and appeal for relief from the Board's
p;m; determination. Afler Petitioner complizd with the notice requirements and notified the Board of his
tniention re-address the imposition of the buffer and paving requirements, the Board agrzed fo rehear thia
case and a public hearing was held on November 7, 2001,

Atthe hearing Lhe Petitioner agreed {o pave the en tite pwtao;; of the right ofwayin the font of the

_parcel, including the drainage required by the Respondent, but contested the validity of the bufrer
requirernent and suggest i the there was no notice of such arequirement inthe public umifl Atthat poirt
the Board instructed the Petitioner that a new application would have to be made for the iemwﬂl of the
buffer condition. ITowever, afler a unanimons vote, the Board agreed (o reconsider thai aspect of th
original application. Also appearing at the rehearing was Ms. Gerra who testified that the Peliticner Iml
already cleared the bufler zone ofall uhistmg) vegetation and averred that the Pelitioner knéw of the buffer
zone prior lo purchasing the property. Afte C)i‘lf‘(i]JLUSSiOl‘l wherein there were acousations by Ms, Germa
that the Petitioner harassed her and of the Petitionsr’s alleged cavalier aftitude with respect to cleanng the
buffer zone, the Board voied (o hold the amnhc“hon on the decision calendar. On December 19, 2001, the
Roard volted unznimously to amend its m101

the edge of the existing pavement on the
parcel (a5

cisions and determined that the Petitioner was (o pave from
1t of way up to and tncluding the driveway on the subject
snificant portion of which fails §  frontof Ms. Gerra's property) and also révegetate the buller
zone on the westerly line of the parcel pursuant to a revegetation plan approved by the Department of

la
1
+ b
J

¥

Planoing, Environment and Development. The Beoard also determined that Petitioner would also be
nermiile ‘%uru'mumi afence i the buffer area. I“m, aard 'Dpcmuﬂv nnposed the condilions inn an efiort
ch

to wvoit an "undesirable change in the character of the arca or 2 defriment to the nearby properties.”

Petitioner commenced this Article 78 proceeding, arguing that Respondent’s imp GQHEUD of (he

Zat
several conditions to the variance approval was an abuss of their discrelion, was illegal, znd that the Board
weled arbifrarily and capriciously. Petitioner alleges that «\eﬁpomh_ms easons for conditionally approving
[I ooy

1 variance application fail to find any supportin the record or 1o the applicable law.

H

i 1s now beyond cavil that the pﬂri?mrlt criteria for determining an application for an area varianc

2

are those set forth by Town Law § 267-0(3)(b) {see, Matter of Sasso y Osgood, 86 MY 24 374,633 NY

H

2119957, Pursuant to that statule the Board raust, based upon the listed factors, engage n a balancig
2if, ‘A,-'tlg;hmg{ the benefit to petitioners if the varances are granted against (he deitiment to the bealth,
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safoty, and welfare of the s Tounum? lﬂlxdb{)mmm or community (see, Marer of Sasso v Osgood,
supra). The determination of the Board must be upheld if it is rational and supported by substantial
evidence {see, Matter of Khany Zoning Bd. Uprpeaiv of Vil of Irvington, 87 NY2d 344, 639 N'”"”’&
302 {1996] [@ulbuums; an analogous provision in Village Law § 7-712 B3]y, The bm:f;;dewm\n of
vebstantial evidence” is limited fo determining “uhether the record contatns sufficient evidence Lo su*\pon
the rationality of the Board’s deterrnination” (Matter of Susso vOsgm;d supra, 22412y, Wherea %c«rd
does not property cousider and weigh all the relevant statulory of eriz and its determinalion is not
supported by subs tantial evidence, courts should not hesitated Lo dnm*l such de terminations (see, L tz::am
vfwm 260 AD2d 449, 702 NYS52d §98 [2000); Peccorura v Humenik, 258 AD2d -105 684 NYS2d 588
11999]). Finally, a courtmay not substituic 1ts Judﬂmvm for that of the Board unless ts determination i

arbitrary or confrary 1o law (see, Baker v Brownlie, 248 ADZ 1 527, 670 NYS2d ’)lf f‘1998?)

The law is also well settied that in considering applications for arsa v ariances, a zoning board 1{-‘
authorized Lo impose such Teasonable le conditions as: (1) are diveotly related and incidental Lo the propose
nas of the proparty, () are co nsistent witl 1 the s spiril and intent ot fthe zouing ordinance, and (3} mirimize
any adverse lmpacts result ting from the variance (see, Mafter of Baker v Brownlie, 270 AD2d A84, 700
m\"”d 61l LMU\)j Master of Charisme Helding Corp. v Zoning Bd. of Appeals, 200 AD2d 540, 699
WYS2d 89 {19997, However, if a zoning board mpose 5 unreasonable or mimop"r conditions, those
“Ozmihf‘m Ty he annulied "thOULh the varlance is u mvld {see, Matter of "St. Onge v Donovan, supri.

in the instant pmutﬂdinv that condition requiring a 25 foot bul ffer zane on the p arcels westerly
boundary 1s hercby annulle An examinalion of the record before Hus Court reveals thatl the reasoning
for the bufler zone was pr Lmaﬂlj,’ the result of Ms. Ge tra’s general opposilion to he D;‘,wn application.
As was steled earlier ‘, that design catled for the comstraction of 2 two-story, 3,600 square [oot home
whereas the ]Jmtm ner’s application included U e construction of a iore modest single-sioi }homf’. nthe
Devin applicalion hearings Ms. Gerra stated, “Ttis not a private person buying this parcel, 11152 Rpm/muior

and we are looking at the problems in the foture.” Later at the sam hﬁum‘:, fhe expediter, Lyon, state:

LN

hat he will get Devin lo agree to @ he proposed bufler zone. Hewever, Devin failed to close on the contr act
for the property and the Board failed to consider the Pelitioner’s 1 evised plma, [fv the parcel. The record
is absent of any evidence the. Sourdconsidered the Petitioner’s plans for the p arcel when reconsidering the
hufier zone condition to the vanance application, Equally 'gmwmmﬂr the Board’s basis for the bufier zone
condition, The Board, by its conclusions seems to espouse the buffer rey guirement under the cuize of

protecting the nature and character of the nearby properties. Such a conclnsion is belied by the evidence
n the

cord before this Court which depicts a ventable eyesole on Ms. Gerra’s property, compiete with
rusted oil basing, chicken coops, barbed wire fencing, and other assorted debns.  inshord, it is difficult
for this {owtt to comprehend how the vanance e would have an undesirable effect on the character of the
uf‘;vllmunmsd and how the buffer zone is necessary (o protect thal supposed character {see, Town Law

DALY, FLN Realty Corp. v Zoning L. {:j‘/ippm!" of the Town of Greenburgh; 261 AD24d
D‘)} MY SEd ”G’ [19997). Furthermore, the condition Is see mingly the result of onLe neig,h‘t::orﬁjé
f;ag;apu.-izl.u_n 1o the prior apphicant’s building plans and bears no relation to the Petiionet’s proposs od use of
theparcel. Forall of ih; foregoing reasons the (mndmomm;mn 1o the boffer zone is znnulled (see, Matter




of Baker v Brownlie, 248 AD24 527, 670 NYS2d 216 [1998); D' Angele v Zoning B of Town of
Webster, 220 AL2d 945, 645 7V 52d 278 (1996]). :

With respect Lo that condition requiring the Petitioner to pave the right of way from the edge of ihe
easling paverent 1p (0 and including the driveway of the parcel with dr ainage, that condihon 15 he ij’
upheld: The record ¢s tablishes that the Board’s imposition of this condition was supported by substantial
evidence and 'n‘a.u arational basis. The paved roadway (s necessary for the, direct and ncidental use of ihe
parcel and minimizes any adverse impact on the area swrounding the pare el 1

i

Finally, Petitioner's claim for puniiive damages is dismissed. Thedegres of misconduct necessary

RReeY ¥

to wairant pu nifive damages has been defined in various ways, but all dunm{ro*w involve the idea of

o)

“intentional, wanton, willful, or malicious commission of some tHegal act, or of such a p arve ncl
obstinate fallure fo discharge a duty 23 warrants a presumption of a reckless indifference to the i J_‘lm of

others which 13 equivalent to mtsnuomlmnducf (see, Karfagener v Grando, 1997 M.V, Misc. I,L (1S 408
(1997, DaCasta v Techuico Construction Corp., 74 Mise.2d 583, 344 NYS2d 967 [m il Ctofthe City
of MY, Cry. OF LY, 19737). Such is not the case i the instant proceeding,

Accordingly, Petitioner’s S )’Uccmon is hereby granted lo the extent that the Board's imposition
: le

of bufier and ;*e\'cg@\af,;on condition to the approval of the applic ation 15 annu
olher aspeclts.

el zmd 15 d:s,nngsad iy all

/'
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